United States Court of Appeals 


for the Second Circuit 


APPELLEE'S BRIEF 


In THe 


Rutted Sictes Court uf Appeals 


For tue Srconp Crrcuir 


Wows McQuay, 


Plaintiff-Appellan 
—against— 


“Ttatia” Socizta Pra Azions D1 Naviaazionr, 


Defendant-Appellee. 


BRIEF ON BEHALF OF DEFEND 
“ITALIA” SOCIETA PER AZIC 
NAVIGAZIGNE-GENOVA \\ 


Kiruiy, Campnene & Kratino 
Attorneys for Appellee 
“Italia” Socielta Per Azione 
Di Navigazione-Genova 
120 Broadway 
New York, New York 10005 
Lovia J. Qusmano 
** Joun R. Qeracuty 


Of Counsel 


March 1f. 1975 


cA MS RR ca 6 Bl RRR TE lin iE 


TABLE OF CONTENTS 


Statement 
The Facts 
Issue Presented for Review 


Pornt I— 


The Appellant’s Action Is Time-Barred by 46 
U.S.C. §183b And His Passage Contract Because 
It Was Not Commenced Within One Year After 
His Alleged Accident Occurred 


CION CLUSION ...<..o.---nsccecsorenascneosnrnneosnacnseentneoenseneeusneonensnenceceoosees 


ADDENDUM 


Baron v. Compagnie Generale Transatlantique, 108 
FB, 2d 21 (2d Cir, 1939) ....----------r-ceceeeceeesescnesseressennesenens re |, 


Foster v. Cunard White Star, 121 F. 2d 12 (2d Cir., 
10,13 


Geller v. Holland-America Line, 201 F. Supp. 508 
(S.D.N.Y. 1961), aff'd. 298 F. 2d 618 (2d Cir, 
1962) ceccecsesconessonvsevercseemnessssssosennesensecsensunensnsncangnsnnssrennaes 8, 12,13 


Lipton v. National Hellenic American Lines, 294 F. 
Supp. 308 (E.D.N.Y., 1968) 


McCaffrey v. Cunard S.S. Co., 139 F. Supp. 472 (8.D. 
N.Y., 1955) 


PAGE 


Murray v. Cunard 8.8. Co., 235 N.Y. 162 (1923) 6, 10, 13 


Owens v. Italia Societa Per Azione Navigazione- 
Genova, 70 Mise. 2d 719 (Civ. Ct., N.Y. 1972), aff'd. 
75 Mise. 2d 104 (App. Term, 1st Dept., 1973) 

Reichman v. Compagnie Generale Transatlantique, 290 
N.Y. 344 (1943), rearg. den. 290 N.Y. 872, cert. den. 


320 U.S. 771 (1943) 


Silvestri v, Italia Societa Per Azioni Di Navigazione, 
388 F. 2d 11 (2d Cir, 1968)... eaterseasey AOp kL. oe 


The Leviathan, 72 F. 2d 286 (2d Cir., 1934) 


The Majestic, 166 U.S. 375 (1897) 


STaTuTE 


OTHER AUTH JRITY 


Restatement of the Law, Contracts § 25, Illustrations 
1 and 5 


In THE 


United States Court of Appeals 
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BRIEF ON BEHALF OF DEFENDANT-APPELLEE 
“ITALIA” SOCIETA PER AZIONE DI 
NAVIGAZIONE-GENOVA 


Siatement 


Plaintiff-Appellant, William McQuillan (hereinafter 
sometimes referred to as appellant) commenced this mari- 
time negligence action against defendant-appellee, “Italia”- 


Societa Per Azione Di Navigazione-Genova (hereinafter 
sometimes referred to as Italian Line) in the Supreme 
Court of the State of New York, County of New York, by 
service of a summons on April 5, 1974 (appendix, p. 4). In 
his complaint (Rec./appeal, Doe. 1) the appellant sought 
damages for personal injuries he allegedly sustained 
through the negligence of Italian Line on February 7, 1973 
while he was a passenger aboard its vessel, the SS 
MICHELANGELO. 
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Italian Line removed the case to the United States 
District Court for the Southern District of New York on 
the grounds of diversity (Ree./appeal Doe. 1, 2, 3). There- 
after, Italian Line made a motion to dismiss the appellant’s 
action pursuant to Rule 12 (b)(6) F.R.C.P. on the ground 
that it is time-barred by his passage contract and by 46 
U.S.C. §183b because it was not commenced within one 
year after the occurrence of his asserted injury (Rec./ap- 
peal, Doe. 7). 


Honorable Henry F. Werker granted the motion for 
summary judgment, and dismissed the complai t by written 
memorandum dated November 18, 1974 (appendix, p. 32) 
and by judgment and order dated November 21, 1974 
(appendix, p. 47). The decision below is reported at 386 
F. Supp. 462 (S.D.N.Y. 1974). The appellant moved for 
reargument, and the motion was denied by memoran.:um 
and order dated December 18, 1974 (appendix, p. 51). The 
appellant served a notice of appeal from the order and 
judgment dismissing the complaint on or about December 18, 
1974 (appendix, p. 48), and served an additional notice of 
appeal from the order denying reargument and the order 
and judgment dismissing the complaint on or about Decem- 


ber 26, 1974 (appendix, p. 52). 


The Facts 


The appellant brought this action to recover damages 
under the General Maritime Law for personal injuries he 


allegedly suffered while he was a passenger aboard Italian 
Line’s vessel, the SS MICHELANGELO (complaint, 
Rec./appeal Doc. 1). The appellant alleges at page 5 of 
his brief on appeal that he suffered personal injuries on 
February 7, 1973 when a deck chair aboard the vessel 
assertedly broke beneath him. His claimed special damages 
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appear to total approximately $160.00 (Exhibit N annexed 
to appellant’s affidavit in opposition to motion, Rec./ap- 
peal Doe. 13). 


The appellant instituted this action in the Supreme Court 
of the State of New York, County of New York, by personal 
service of a summons on April 5, 1974 (Forel affidavit; 
appendix, p. 4), and the action was thereafter removed by 
Italian Line to the United States District Court for the 
Southern District of New York. Therefore, the effective 
date for commencement of the action is ..pril 5, 1974, 


By thus waiting nearly 14 months after the occurrence of 
his asserted accident to commence this lawsuit, the appel- 
lant has failed to comply with 46 U.S.C. § 183b and articles 
13 and 14 of his passage contract which required him to 
institute suit “... within one (1) year from the day when 
death or injury occurred .. .” (Forel affidavit, appendix, 
p. 4; and specimen passage contract annexed] thereto as 
exhibit A, appendix, p. 7). 


The appellant conceded in his supplemental affidavit in 
opposition to the motion that his passage contract was in his 
possession for “about a week before sailing” (appendix, p. 
21), and he therefore had ample opportunity to review it 
prior to sailing. 


Italian Line requested the particulars of the appellant’s 
asserted accident in a letter dated March 6, 1973. In the 
letter, Italian Line informed the appellant it was writing 
“without prejudice to any of our rights under the Passage 
Ticket or otherwise.” (Appendix, p. 13.) A copy of this 
letter was sent to the appellant’s attorney on May 3, 1973 


1 The specimen copy of the passage contract issued to appellant 
was photocopied in black and white in the appendix. Accordingly, 
for the court’s convenience, a color copy of this exhibit is annexed 
to this brief as an addendum. 
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(appendix, p. 14). Accordingly, both the appellant and his 
attorney were aware that Italian Line intended to rely on 
its ticket defenses more than 9 months prior to the expii2- 
tion of the time limitation period on February 7, 1974. 


The appellant’s passage contract is a new edition contract 
booklet, which was substantially revised in 1970, subsequent 
to this court’s decision concerning Italian Line’s old edition 
contract in Silvestri v. Italia Societa Per Azioni Di Naviga- 
zione, 388 F, 2d 11 (2d Cir., 1968). (See Forel affidavit, 
appendix, p. 5). 


Based on these facts, and after a thorough comparison of 
the passage contract issued to appellant (See addendum an- 
nexed hereto) with passage contracts involved in previous 
decisions, the court below held that the appellant was 
bound by the one year time limitation in the new Italian 
Line passage contract, stating “I have concluded that this 


yassage contract reasonably communicates the impor- 
I i 


tance of the terms and conditions to the passenger and 
therefore they are incorporated into the contract” (appen- 
dix, p. 37; 386 F. Supp. 462, 466). 


Issue Presented for Review 


1. Did the court below correctly grant summary judg- 
ment in favor of Italian Line based on the appellant’s fail- 
ure to institute suit within one vear after the occurrence of 
his alleged accident as required by 46 U.S.C. §183b and his 
passage contract? 


POINT I 


The Appellant’s Action Is Time-Barred By 46 U.S.C. 
§183b And His Passage Contract Because It Was Not 
Commenced Within One Year After His Alleged Ac- 
cident Occurred. 


Title 46 of the U.S.C. §183b, §4283A of the Revised Stat- 
utes, authorizes a shipowner to contractually limit the time 
foi commencement of a suit by a passenger to recover for 
personal injuries to one year from the day when the alleged 
injuries occurred. 

Articles 13 and 14 of the appellant’s passage contract in 
the case at bar contain that time limitation provision. They 
provide in pertinent part as follows: 

“Art. 13—NOTICE OF CLAIM—(a) The Company 
shall not be liable for any claim for loss of life or in- 


jury unless written notice thereof with full particulars 


be lodged with the Company or its agents within six 

(6) months from the day when the death or injury oec- 

curred in respect of any claim where Section 4283A of 

the Revised Statutes of the United States shall apply. 
* - * 


Art. 14--TIME LIMIT ON CLAIMS—Suit to re- 
cover on any claim against the Company shall be 
instituted : 


(a) as to claims mentioned in subdivision (a) of Arti- 
cle 13 above, within one (1) year from the day when 
death or injury occurred;...” 

We submit that the plaintiff has violated Articles 13 and 
14 of his passage contract by failing to commence this law- 
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suit within one year after the occurrence of his alleged 
injuries, and that his action is therefore time-barred. 


The specimen copy of the appellant’s passage contract 
annexed es exhibit A to the Forel affidavit was photocopied 
in black and white in the appendix at page 7. For the 
court’s convenience, a color copy of this exhibit is annexed 
to this brief as an addendum. 


A review of the passage contract reveals that the words 
“PASSAGE CONTRACT” appear in English and three 
other languages on the front cover of the contract booklet 
in large black print, along with a prominent warning in 
white letters on a blue background at the bottom in both 
Italian and English, as follows: 


“TERMS OF PASSAGE CONTRACT. PASSEN- 
GERS ARE KINDLY REQUESTED TO READ THE 
CONDITIONS OF THIS CONTRACT BEFORE 
ACCEPTING”. 


The terms and conditions of the contract commence on 
the cover immediately thereafter in Italian and English, 
and continue through the first six pages of the contract 
booklet. Italian Line’s printed signature appears on the 
top left of each of the remaining pages of the contract 
booklet, along with the validation stamp and signature of 
the issuing office. 


In Murray v. Cunard S.S, Co., 235 N.Y. 162 (1923), the 
New York Court of Appeals held that a passenger’s per- 
sonal injury claim was time-barred because he failed to 
comply with the provisions of a passage contract contain- 
ing notice provisions similar to those of the passage con- 
tract here at issue. Like the appellant in the case at bar, 
the passenger had the ticket in his possession several days 
prior to boarding the vessel. The face of the Murray ticket 


di canceilare o terminare il Viaggio, far effetiuare scalt Qua nave in 
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described it as a “CABIN PASSAGE CONTRA 
TICKET”. It further provided that “THIS CONTRACT 
TICKET IS ISSUED BY THE COMPANY AND AC- 
CEPTED BY THE PASSENGER ON THE FOLLOW- 
ING TERMS AND CONDITIONS.” At the top of the 
ticket, apparently in smaller type, appeared: “The atten- 
tion of passengers is specially directed to the terms and 
conditions of this contract” (235 N.Y. at 164). The Court 
upheld the validity of that ticket, even though the ticket 
was collected by the shipowner when the passenger boarded 
the vessel. Justice Cardozo stated at page 166: 


“This is not a case of a mere notice on the back of a 
ticket, separate eitLer in substance or in form from the 
body of the contract (The Majestic, 166 U.S. 375). 
Here the condition is wrought into the tissue, the two 
inseparably integrated. This ticket, to the most casual 
observer, is as plainly a contract, burdened with all 
kinds of conditions, as if it were a bill of lading or a 
policy of insurance. ‘No one who could read could 
glance at it without seeing that it undertook to pre- 
seribe the particulars which should govern the conduct 
of the parties until the passenger reached the port of 
destination’ (Fonseca v. Cunard S.S. Co., 153 Mass. 


553). In such circumstances, the act of acceptance 
vives rise to an implication of assent (1 Williston on 
Contracts, ¢§90, 90a, 90b; Fonseca v. Cunard S.S. Co., 
supra; N.Y.C. Ry. Co. v, Beaham, supra). The passen- 
ger who omits to read takes the risk of the omission.” 


By comparison, the passage contract here at issue gave 
the appellant more notice of its limitation provisions than 
the Murray ticket, and many of the other passage contracts 
previously held binding. 


Sa Proprieia O Gi Navi Ca Cysa No ey side © He 
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A photocopy of the passage contract at issue in Geller v. 
Holland-America Line, 201 F.Supp. 508 (S.D.N.Y., 1962), 
aff'd. 298 F.2d 618 (2d Cir., 1961) appears at pages 26 and 
27 of the appendix. In Geller, a passenger’s claim was dis- 
missed for her failure to comply with a passage contract’s 
limitation provisions. Like the appellant in the case at bar, 
the passenger had received the ticket about one week prior 
to sailing. The ticket’s notice provisions were described 
at 201 F.Supp. 508 as follows: 


“This ticket consisted of 25 paragraphs in small print, 
entitled ‘Terms of Passage Contract’ and a ‘box’ which 
contained the names of the passengers, their address, 
the amount of fare, the tvpe of accommodations and 
where the vessel was departing from. This ‘box’ was 
entitled ‘Cruise Passage Contract’ and also contained 
the legend ‘Subject to the TERMS OF PASSAGE 
CONTRACT printed on the face hereof and continued 
overleaf, which terms are made a part of this contract.’ 
Beneath this legend is the date and place issued and a 
place for the signature of the issuing agent, which was 
both typed in and signed.” 


See also Lipton v. National Hellenic American Lines, 
294 F.Supp. 308 (E.D.N.Y., 1968), where a passenger’s 
claim was dismissed because of his failure to comply with 
the time limitation provisions of a passage contract similar 
to the one here at issue. The Lipton contract, a copy of 
which appears at page 28 of the appendix, was described at 
pp. 309-310 as follows: 


“The physical arrangement of the ticket is far more 
likely to alert the holder to the menace of its fine-print 
terms than the ticket in Silvestri.? It is an oblong book 


2 The Silvestri case is discussed infra, at pages 2°“ 


r servants of the Company 
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let, and it is bound at the left edge. It measures about 
35% inches from top to bottom and about 7% inches 
from the left edge to the right. In large type the cover 
is labelled ‘Passage Contract Ticket. In smaller but 
readily legible type the cover states, ‘IMPORTANT 
NOTICE. Each passenger should carefully examine 
this ticket, particularly the conditions on pages 2, 3, 
4and 5.’ Pages 2 to 5 start with the inside of the cover 
page. The top of page 2 is conspicuously headed 
‘CONDITIONS OF CONTRACT, Then follow five 
pages, double-columned, of discouragingly fine print. 
The ‘concitions’ opens with apt contract language— 
that the Line by issuing and the passengers by accept- 
ing or using the ticket mutually agree that the carrier 
will provide passage ‘as stated herein, subject to the 
terms appearing herein.’ The next paragraph reads, 
‘NOTICE: The Passenger’s attention is particularly 
directed to the Terms and Limitations appearing on 
this and the following pages of this Contract.’ 


Page 6 of the ticket (the reverse side of page 5) deals 
with confirming return-voyage reservations, and pages 
7-8 are a tear-out sheet for use in confirming return- 
voyage reservations. The only portion of the ticket 
filled out—in typewriting—is the ‘Embarkation Cou- 
pon’ and its five carbon-copy counterparts; the coupon 
gives the ship’s name, voyage data, passengers’ names, 
price, etc. The coupon is marked at top left (to the 
right of the carrier’s emblem) ‘PASSAGE CON- 
TI .CT” in large clear type, and under those words, in 
smaller type, but type still as large as the rest of the 
printed type on the page, ‘SUBJECT TO THE CON- 
DITIONS OF CONTRAOT ON PAGES 2-3-4-5.’ 


alia S5. 
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The printed signature of the carrier appeared at the 
foot of page 5; at the lower right hand corner of the 
‘Embarkation Coupon’ and its carbon counterparts ap- 
peared the stamp of the issuing travel agency in a 
ruled-off box in which were to be entered the date and 
place of issue and the name of the issuer and the sig- 
nature of the issuing agent. The stamp impressed by 
the issuing travel agency gave its name and address 
and the date of issue.” 


See also Reichman v. Compagnie Generale Transatlantique, 
99) N.Y. 344 (1943), rearg. den, 290 N.Y. 872, cert. den. 
390 U.S. 771 (1943); The Leviathan, 72 F.2d 286 (2d Cir., 
1934): Murray v. Cunard Line, supra; Foster v. Cunard 
White Star, 121 F.2d 12 (2d Cir., 1941); Baron v. Com- 
pagnie Generale Transatlantique, 108 F.2d 21 (2d Cir., 
1939); ef. The Majestic, 166 U.S. 375 (1897); and cases 
cited in Point I of appellant’s brief. 


The ticket formerly used by [talian Line has been re- 
placed by the new contract booklet which was issued to 
the appellant (Forel affidavit, appendix, p. 4). Silvestri v. 
Italia Societa Per Azioni Di Navigazione, 388 F.2d 11 (2d 
Cir., 1968), mentioned in the Lipton decision, relates to the 
old ticket. In the wdvestri case, this Court held that the 


time limitation provisions contained in Italian Line’s prior 
passage contract were not embodied within the contract’s 
general contractual provisions, and that the notice on the 


face of the ticket was insufficient for a court to rule as a 
matter of law that the time limitations were incorporated 
into the general contractual provisions. However, the 
Silvestri court clearly recognized that where, as in the 
contract booklet here at issue, the limitation provisions are 
properly embodied into the general contractual provisions 
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they are binding as a matter of law on the passenger and 
hence summary judgment for failure to comply is proper: 


“.. the thread that runs implicitly through the cases 
sustaining incorporation is that the steamship line had 
done all it reasonably could to warn the passenger that 
the terms nd conditions were important matters of 
contract affecting his legal righ...” (388 F.2d at p. 17). 


As explained in Lipton v. National Hellenic American 
Lines, 294 F.Supp. 308, 311 (E.D.N.Y., 1968) : 


“Silvestri, then, appears to turn on the particular form 
of the ticket, its failure to come up ‘to the standard of 
reasonable communicativeness that could be inferred 
from the forms of other carriers’ tickets.” 


The appellant mistakenly alleges at page 7 of his brief 
on appeal that this court in the Silvestri case “had occasion 
to adjudicate the identical ticket issued to McQuillan”. In 
fact, the passage contract booklet issued to the appellant 
in the case at bar is a new edition which was substantially 
revised subsequent to the Silvestri decision. (Forel affidavit, 
Appendix, p. 5.) The notice provisions of the new edition 
passage contract (addendum annexed hereto) are wholly 
different from the notice provisions of the Silvestr‘ ticket 
(appendix, pp. 23, 24), and the new contract bo t is 
significantly more eye-catching than the Silvestri ticket. 


Owens v. Italia Societa Per Azione Navigazione-Genova, 
70 Mise. 2d 719 (Civ. Ct. N.Y., 1972), aff'd 75 Mise. 2d 104 
(App. Term, 1st Dept., 1973), cited at page 10 of the 
appellant’s brief on appeal, does not support the appel- 
lant’s position because it involved “the precise counter- 
part” of the Silvestri ticket (70 Mise. 2d at page 724). 
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It is submitted that a review of the new edition passage 
contract issued to appellant shows that it clearly incorpo- 
rated its time limitation provisions into its general con- 
tractual provisions, and the appellant’s action was therefore 
properly dismissed. 


The cases cited supra clearly hold that summary judg- 
ment is proper if the face of the passage contract reason- 
ably warns the passenger that “the terms and conditions 
were important matters of contract affecting his legal 
rights” (Silvestri, 388 F.2d at p. 17). However, the appel- 
lant erroneously argues in Point II of his brief that the 
sufficiency of the notice on the face of the passage contract 
is a question of fact for a jury to decide. The only case 
cited by appellant involving a passage contract does not 
support his view. In McCaffrey v. Cunard 8.8. Co., 139 
F. Supp. 472 (S.D.N.Y., 1955) the court under British Law 
denied a shipowner summary judgment based on its pas- 
sage contract limitation, but clearly indicated that summary 
judgment would be proper if the court found that the 
conditions were in “the main body of the contract” or that 
there was “an unambiguous warning on the face of the 
ticket” (139 F. Supp. at page 474). 


The appellant admitted in his supplemental affidavit in 
opposition to the motion that he had his passage contract 


in his possession for “about a week before sailing” (Appen- 
dix, p. 21). 


The law is clear that the appellant took the risk of the 
omission when he failed to read his ticket contract during 
this one (1) week period. As Judge Cashin held in Geller 
v. Holland-America Line, 201 F. Supp. 508, 509 (S.D.N.Y. 
1961), aff'd 298 F. 2d 618 (2d Cir. 1962): 


“(T)n the instant case it is clear that plaintiffs had the 
ticket in their possession at least one week before 


FARE BASIS 
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boarding the vessel. The law is clear that the passenger 
who has the ticket in his possession and fails to read 
it takes the risk of such omission.” (Emphasis sup- 
plied.) 


Accord: Murray v. Cunard S.S. Co., 235 N.Y. 162 (1923), 
where plaintiff possessed the passage contract “several 
days” prior to sailing; Foster v. Cunard White Star, 121 
F. 2d 12 (2d Cir. 1941), where plaintiff possessed the ticket 
17 days before sailing. 


Italian Line denies that it picked up the appellant’s 
passage contract when he boarded the vessel. However, 
even assuming arguendo that the appellant surrendered his 
passage contract upon embarkation, he is nonetheless bound 
by its terms because he had ample opportunity to review 
it prior to boarding. See Murray v. Cunard S.S. Co., 235 
N.Y. 162, 166 (1923), where Justice Cardozo stated: 


“The plaintiff is not helped by his surrender of the 
ticket when he went aboard the ship, after he had then 
held it several days with ample time to read it. A 
contract valid and reasonable in its inception does not 
become invalid and unreasonable thereafter, because 
the passenger who has assented, is unable, when the 
voyage is over, to recall the terms of the assent. If 
some aid to memory is required, his business is to 
make for himself a note of the conditions, or to procure 
from the carrier a copy, which doubtless would be given 
for the asking.” (Emphasis supplied.) 


Accord: Geller v. Holland-America Line, 201 F. Supp. 508 
(S.D.N.Y. 1961), aff'd 298 F. 2d 618, 619 (2d Cir. 1962). 


As revealed by t: ¢ Forel affidavit (appendix pp. 4, 6), the 
appellant’s failure to institute suit within one year is in- 
excusable. In its letter dated March 6, 1973, Italian Line 


i 
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informed the appellant that its correspondence was being 
“written without prejudice to any of our rights under the 
passage ticket or otherwise”. A copy of this letter was sent 
to the appellant’s attorney on May 3, 1973 (appendix, pp. 
13, 14). Therefore, the appellant and his attorney were 
fully apprised that Italian Line would rely on its ticket 
contract defenses more than nine months before the expira- 
tion of the one year limitation en February 7, 1974. 


Accordingly, we submit that the court below was correct 
when it held that Italian Line’s actions subsequent to the 
appellant’s notice of claim do not estop it from asserting 
the time limitation conditions in the passage contract. 


The appellant argues in Point IV c° his brief on appeal 
that the passage contract was assertedly final and complete 


when he “accepted” Liberty Travel’s advertisement for a 
Caribbean cruise. The appellant cites no cases whatever 
to support this erroneous proposition. 


We submit that it is an axiomatic principle in the law 
of contracts that an advertisement made to the general 
public does not constitute an offer, but is an invitation to 
the general public to make an offer. See Restatement of 
the Law, Contracts § 25, Illustrations 1 and 5. Therefore, 
we submit that the appellant’s payment to Liberty Travel 
constituted an offer which was not accepted by Italian Line 
until delivery of the passage contract to the appellant. 


Clearly, the District Court below was correct when it 
held that the appellant is bound by the time limitation in 
his contract, and we submit that its judgment dismissing 
the complaint should be affirmed. 


FROM | To 1 Tutt OF SANS 
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CONCLUSION 


It is respectfully submitted that the District Court below 
properly dismissed the appellant’s action based on his 
failure to institute suit within one year after the occurrence 
of his alleged injuries in accordance with the terms and 
conditions of his passage contract and, accordingly, its 


judgment dismissing the action should be affirmed. 
Respectfully submitted, 


Kirin, Campsett & Keatine 
Attorneys for Appellee 
“Ttalia” Sécieta Per Azione 
Di Navigazione-Genova 

120 Broadway 

New York, New York 10005 


Louis J. GusMANo 
Joun R. GERAGHTY 


Of Counsel 


March 18, 1975 
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ADDENDUM 


Specimen copy of passage euntract 
delivered to plaintiff-appellant 


(See Opposite) = 


CER KPGATE RS’ s BRIEF 


We hereby certify that two copies of the appellee's 
brief were this day served by mail on the following: 


HAROLD I. GOLD, 

Attorney for William McQuillan 
Plaintiff-Appellant, 

Office and P. 0. Address, 

No. 10 East 198th Street 
Bronx, New York 1046 

(212) 367-4441 


KIRLIN, CAMPBELL & KEATING 


Office & P. 0. Address 
120 Broadway 

New York, New York 10005 
(212) 732-5520 


March 20, 1975 


ye pis 2 np nal 
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~ Toms. OF THIS. CONTRACT; BEFONE: ACCEPTING. *: «: ics 
5) ITALIA. Societh pet Arioal. Gh Navigazionay. hereafier referred; ta; P 
* a@' « the Company », agrees tat provide. (continued page 7} 


al trasporto qui indicato della persona o delle persone qui nominate, in 
conformita alle condizioni CONTENUTE NEL PRESENTE CONTRATTO 
DI TRASPORTO, STAMPATE SU QUESTA PAGINA E SULLE PA- 
GINE 3, 4, 5, 6. 


Art. 1 - INCEDIBILITA’ DEL BIGLIETTO 


I! presente biglietto di passaggiv @ valido solo per la persona, o le , *rso- 
ne, cui @ intestato e per la nave, sistemazione ¢ data di partenza qui indi- 
cate e¢ non é cedibile. 


Att»2 - PREZZO DI PASSAGGIO 


Ka Societa si riserva il dirito di modificare il prezzo del: passaggio prima 
@ella partenza della nave per qualsiasi crociera o per i) viaggio di andata 
¢’o ritorno. In tal caso il passegvero dovra pagare la differenza prima 
dell'imbarco oppure avra il diritto alla risoluzione del contratto ed al rim- 
borso della somma versata per il trasporto non effettuato, dedotte le prov- 
Vigioni duvute agli agenti 


Art. 3 - MANCATA PARTENZA DEL PASSEGGERO 


Il passegeero che non si presenta in tempo per la partenza, o che fer 
qgualsiasi ragione non si imbarca, ron ha diritio ad alcun timborso delta 
somma versuta per il passaggio, 


An. 4 - CANCELLAZIONE TEMPESTIVA DEL PASSACGIO 


Qualora prima deila partenza della nave il passegcero intenda recedere 
dal suo contratto di passaggio, la Sovieta, a sua richiesta, si adoperera, 
nei limiti de} possibile, per vendere fa sistemazione indicsta i questo con- 
treito. Se detia sistemazione verrd venduta, la Socicta rimborsera al pas- 
seggere la summa pagata da lui o da! suv agente meno 10°. di diritti d 
cancellazione spettant: alla Societa. L'eventuale rimbers> sara effettuato 
dalla Societa nel Pacse ¢ rella valuts in cud avvenne dette pagamento, 


the transportation described herein to the person or persons named herein, 
subject to the terms SET FORTH IN THIS PASSAGE CONTRACT, 
PRINTED ON THIS PAGE AND ON PAGES 3, 4, 5, 6 


Art. 1 - TICKET NON-TRANSFERRABLE 
This passage ticket contract is valid only for the perso, or persons, herein 


named and for the vessel, accornmodation and sailing date herein indicated, 
and is not transferrable. 


Art. 2 - PASSAGE FARE 

Ihe Company reserves the right to ghange the passage fare before the 
sailing of ‘he vessel on any cruise, or for the outward and ‘or homeward 
voyzge. In such case, the passenger must pay the difference before em- 
barkation of he shall have the riplt to cancel the contract and have the 
amount paid for the unused passare refunded, less commissions to agents 


An. 3 - FAILURE OF THE PASSENGER TO SAIL 

The passenger wh) does rot timely present himsell for the sailing, of who 
for any reason does not embark, ts mot entithd to any refund’ of the 
passage fare 


Art. 4 - TIMELY CANCELLATIC F PASSACE 

If prier to the saing of the ves the rniger intends to cance! the 
Passage contract, e Company sbhstl, 3 test, reasonably enceaver 
to sell the acco lation indiwate ys on th mtract. If this ascommeods 
tion is sokd, the an HL resume ¢ passcaper the amount pad 
by him or his avent fe : ¢ 1 charpes accruing to the Company 
Such refund, if any, shall be made i the Company in the Country where 
and in the currency with which th's passage was paid, 


Art. § - CHANGE OF ACCOMMODATIONS 
The Company reserves the right to assign to the passenger accommodations 


Art. § - CAMBIAMENTO DI SISTEMAZIONE 
La Societd si riserva i! diritto di assegnare al paiseggero una sistemazione 
diversa da quella precedentemente assegnatac't. Se il prezzo delia sine 


mazione sostitutiva é inferiore, la Societa rin era la differenza. 


Art. 6 - RATARDO, MODIFICA O SOPPRESSICNE DEL VIAGGIO 
La Societs ha fac | 1 


per cause dipendenti o mez dal proprio controllo, 
di cancellare o terminare il viaggio, far effettua calt ia nave in port 
diversi da quelli fissati, ometterne alcuni, inizi » da un porto 
diver da que! sta , libire la nave € rvizio 
anticipare oO fi are > ora d mente 
nunz 
Art. 7 - LLINERARIO ~- TRASBORDI 
Ii! Comandante ha p to di proced a. dir chiare 
o di far re aSsistenz ! altre navi i 
cifcostunza d ue a prevista in qua que direzione, per qua- 
lung distanza e¢ per q scop di ritard d nare il via 
gi ed e i ro ed ‘ t > 
r s ’ $i 8 af 
diretts al porto 


Art. & - CONDIZIONI SANITARIE E COMPORTAMENTO DEL PAS- 
SEGGERO - La SocietAa in qualunque momento ed a sua assoluta discre- 


zione ha facokaA di tare di trasportare, oO pud sbarca i 


gero in qualungue porto o lucy 
ie o fisiche, o la sua condotta arrechino pre 
nave, Oo molestia agl passeggeri 


Art. 9 - RESPONSABILITA’ DEL PASSEGGERO 

Sono a carico del passeggero tutte le spese, imposte, tasse di imbarco o 
sbarco, diritti fissi o altre spese simi)ari; inolire egli sara tenuto a risar- 
cire alla Societa ogni contravvenzione, multa, spesa e danni ¢/o onere 


other than those previously booked. If the price o« the substituted accom- 


modations is lower, the Company will refund the diiference 


Art. 6 - DELAY, CHANGE OR CANCELLATION OF VOYAGE 


The Co any Mm 


or te 


whether or not from causes beyond us control, c 


rie the voyage, have the vessel cal! at ports other than th 


delay the scheduled date and hours of sailin 


Art. 7 - ITINERARY; TRANSSHIPMENTS 


The Master has full auth vw proceed wi 


vessels in ail circumsian 


t e ection disiar and for any pur. se | or 
te > voy > nsfer the passenger and .'s baggage to 
i to vo n s of transportation, whet belonging 

to the Company or not, bound for the port of destination 
Art - HEALTH CONDITION AND CONDLCT OF THE PASSENGER 
The Company at its sole disc i and at any nay refuse to transport, 
or reject any ser at any por piace because of health 
tysical condition or because of conduct pairing the safety of the 


because of conduct inconveniencin er passengers 


Art. 9 PASSENGER'S RESPONSIBILITY 


The passenyer shali bear all expenses, taxes, embarkation or lan 
ges, stainped duties and other similar expenses 
Company for any penaltics, inconveniences, fines and e«penses which 
through his fault iny may inc or may be assessed by Por 
Authorities, Customs, Health Officers, or by any other Officers of any Coun- 
try whatsoever. 


shall also 


1a colpa, la SocietA possa essere soggetta o che possa essere messa 
a cartco detia Societa da parte delle Autorita Portuali, Doganali, Sanitane 


altra Autorit di qualsiasi Paese 


FATTI VERIFICATISI AL DI FUORI DELLA N 


10 - OCCURRENCES BEYOND THE VESSEL'S LIMITS 


bility of the Company, when not otherwise excluded under 
of this contraci, is strictly limited to occurrences on vessels 
operated by it, ard does not extend to occurrences elsewhere, 
t not limited to, excursions andor shore trips, tender service, 
transportation by other ships or other means, connections 
vessels and other carriers, and in general services provided by 


niractors who are not gent r servants Oo; the Company 


nks, must only contain 
Tects he passenger m of haggaye that each pas 


carry without additional blished in the Company's 


ib) Th DASS ; when embarking cd i 4 any 


weapons irearms for safekeeping 


(e) I senger must not incl 


1, manuse: z 
$ 200 in U.S. Cur 


numero della cabina e porto di destino. Egli deve personalmente seguire 
le operazioni d’imbarco del suo bagaylio a mano, accertarsi prima della 
partenza che tutto il suo bagayliv sia a bordo ed ottenere il rilascio di 
ricevute per i colli sistemati nella bagagliera ¢/o nella stiva. (a) Il pas- 
seggero deve dichiarare prima deli’imbarco il walore del suo bagaglio e 
in difetto di cid, il valore totale di tale bagagho sara consideratu non 
superiore a U.S. Doilari 200. Quelora, prima deilimbarc il passeg 


lasci alla Societa u fichiarazione scritta attesta che i) valore 


sna 

suo bagaalio supera U.S. Dollari 200 e, al tempo st paghi alla 
cieta un supplemento nolo in ragione dell’un per (1%) sul maxgegior 
valore, facendosi miasciare relativa ricevuta, la r nsabilta della Societa 
non superera il suddetto valore dichiarato; in caso di ari erdita f 
ziale di cui la Societd sia responsabile, questa rispondera prop 

di tale valore. In nessun caso tali valutazioni Costituiranno presun ie di 
valore reale. Tutte le disposizioni di cui sopra saranno appiscabili indipen- 
dentemente dal fatto che il baygaglio venga sistemato in bina, nella baga- 


gliera, in stiva o in qualunque altro posto. (h) Il bagaglio non ritirato al- 
l'arrivo della nave sara depositato a rischio e¢ spese de! passegugcro 


Art. 12 - SERVIZI Di PRESTATORI AUTONOMI 


Il passeggero dovrad pagare per le prestazioni sani effeuuate dal 
medico o dai medici di bordo in conformita alle tan iali, (di cui vi 


is on board and obtain receipts for pieces placed in the baggage room 
and/or in the hold 
(g) The passenger must declare the value o 
ka and, unless he does so, its total 

$ 200 in U.S. Currency. Uf, prior 

to the Company a declaration in 

)in US. Curre 
au raic of 


eipt must be 


ing shall apply irrespective 
baceagse room, hold elsewhere 
not ¢ 


risk and expense 


Art. 12 - SERVICES BY INDEPENDENT CONTRACIORS 


The passe hall pay for 


doctor(s) according to the o 


in the ship’s safe rexula 
te superiocve a ’ i the home port ¢ vesse 


~d space is available, or may be shipped as freight sono copie 2 bordo) in vigore nel porto di iscrizione della nave. Il pas- 
x for his convenience on board 


nv’s rewular bil! of lading seggero riconosce che i servizi disponibili a bordo per comodita, e resi ; 
r f condizi on : factors, inc t not 
im ¢ ane sos t } be Pa a da tali prestatori autonomi inclusi ma non hmitati I ¢, al parruc tra 
; - Stee ot , e P ep c er must mot carry as baggage, nor n ard, any masseur, phot } instructor 
Vit sia Spadtio Cis} ’ pure Pp . ‘ r rn gs chiere per signora, manicure, massaggiatore, fotogr istruttori, sono asseur, : , 
$s or intlammables or other dangerous or harm articles. of the passenger 
unicamente a spese ¢ rischio del posseggero stesso 3 enger. 


adeguatainents c& 


come merce con regoiare polizza di c ~ tla Societd 
includere nel ba lio, t a burdo, qualung - Animals of y kind cannot be brought aboard without an appropriat 
9 nocivi. te) G f ing b ) mpai Ait. 13 - NOTIFICAZIONE DEL RECLAMO Art. 13 - NOTICE OF CLAIM 
sono essere portati a bordo 12a af (f) The passenger must securely pack and durably mark each piece of (a) La Societ& non sara responsabile per alcun reclamo per morte o infcr- (a) The Company shall not be liable for any claim for loss of life or injury 
rilasciato dalla Societa. (f) Il passegyero deve 1 i baggage with his full name and address, ne of the vessel, cabin number tunio a meno che non sia proposta a tale scopo una denuncia particola- unless written notice thereof with full particulars shall be lodged with the 
mente ciascun collo di bagaglio ed apporv: delle marche and port of destination. He must also personally attend to the taking on reggiata per iscritto alla So. *& o ai suoi agenti entro sei (6) mesi dal Company or its agents within six (6) months from the day when the death 


le sue generalita complete e indirizzo, nome delia board of his handbags, ascertain prior to dr>arture that all of his baggage giorno della morte o del’inforiunio e cid in relazione a qualsiasi reclamo or injury occurred in respect of any claim where Section 4233A of we 


cui sia applicabile I'art. 4283A Revised Statutes degli Stati Uniti. (b) La 
Societa non sark responsa! per avaria o perdite del bagaglio a men 
che il passegvero, al momento della ri ¢ 

do 0 ai rappresestan.t o agenti della Societa nei rispettivi utfici 

di sharce, ¢ rione che ‘a Societa sia posta in grado 
certare Ventita della perdi ‘ avaria al mom - sbarec 
12.0 perdite non apparenti, tardi di 
viorni dalla riconsega s. 


nsegna, non li denunci 


re, se si tratta di av 


An. 14 - PRESCRIZIONF 
Tuite le azioni contro la Societa 
(a) se riguardanti i reclamu previsti al paragrafo (a) de 
13, entro un (i) anno ¢al yo delia mone o dell’ 
(b>) s¢ rigus 
(1) anno dall'a 
dal giorno in cui if passegyero avre 

eccezione: nei trasporti che hanno jaizio 
tfediterranev, tali diritti s orl > i mesi 


no essere p 1DSse 
prmcenette 


rdanti tetai eli ri 


rrivo del passeggero 4 desiin 


Art. 18 - MODIFICHE-SEPARABILITA “ELLE CLAUSOLE DEL CON- 
TRATTO - Nessuna alte:szione oO modifica generatrice di responsabilita 
diverse da quelle qui stabilise a a meno che non venga fatta per 
Scritto e firmata da un unte wuterizzato della Societa. Le 

sole del presente contratto saranno separabili ed indipendent: 

galita, inefiicacia o invalidita totale o parziale di una singola c 

parte di essa nen renderd ale né@ invalidera al ltro paragi 

la © norma del contratio s , 


An. 16 - CAUSE 

Salvo quanto diversamente qui stabilito, tutte le contro. -rsie che potessero 
sorgere, dal presente contratto di trasporto saranno risolte in bas alla 
Legge Italiana, ¢ tutte le cause contro il Vettore saranno promiosse esclu- 
sivamente davanti !'Autorita Giudiziaria Italiana. 


Revised Statutes of the United States shall apply. (b) The Company shall 


not be tiable for loss or damage to baggage unless at the time of 
“livery to the passenger he reports the loss or damage to the ship's 
cers or to the Company's representative of agent t its offices or 
t.’ offices at the port of disembarkation, and unless the Company shall 
allowed to ascertain the extent of the loss or damage at that time or if 
joss or damage is not apparent, not later than ten (10) days after 
re-delivery. 


Art. 14 - TIME LIMIT ON CLAIMS 
Suit to recover on any claim against the Company shall be instituted: 
(a) as to claims mentioned in subdivision (a) of Article 13 above, within 
one (1) year from the day when the dearth or injury occured; 
to all « r claims, within one (1 ur from the passenger's arrival 
destination or, in the case of non-arrival, irom the day on which the 
senger should have arrived, with the following exception: as to passages 
encing and ending in Europe of in countries of the Mediter- 
the prescription of the rights mentioned in this sub-article is of 


six (6) mc 


Art. 15 - AMENDMENTS; SEPARABILITY OF CONTRACT TERMS 
o alteration or amendment creating responsibilities other than those 
erein set forth shall be vaiid unless mace in writing and signed by the 

duly authorized representative of the Company. The terms of this contract 
shall be separable and the illegality or alidity of any articles in whole 
r in part shall not effect or invalidate any other article, paragraph, clause 

provisions thereof. 


A 16 - SUITS 

Unless otherwise provided herein, all co.troversies arising out of this pas- 
sage contract shall be determined according to Italian Law, and any 
suits brought againsc the Carrier may be brought only before the judicial 


a thority of Italy. 
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